RESTRICTIVE

Assume that a restrictive
covenant, contained in an em-
ployment agreement, states that,
once the employment is termi-
nated, an employee cannot solicit
business for one year from any
of the employer's customers do-
ing business ‘in the Greater To-
ronto Area (the "GTA"). The
restrictive covenant seems to be
reasonable. It is a non-
solicitation, rather than a non-
competition, covenant (see Octo-
ber 2008 newsletter); the re-
stricted time is relatively short;
and the geographical area is lim-
ited. However, is GTA a defined
term? If not, is it ambiguous and,
therefore, is the covenant con-
taining it unreasonable? If it is,
can the employer do anything if
the employee starts soliciting_its
customers in the City of To-
ronto? Some of these questions
are answered in Shafron v. KRG
Insurance Brokers (Western) Inc.
[2009] S.C.J. No. 6.

Hybrid

The restrictive covenant
arose out of a sale of an insur-
ance brokerage. The sale closed
at the end of 1987, but the parties
did not enter into an employment
contract until early 1988. Ac-
cordingly, it was not evident
whether the agreement resulted
from the asset sale or was an or-
dinary employment contract
completed after the closing.
Since the sale agreement con-
tained no mention of the restric-
tive covenant, the courts dealt
with the restrictive covenant in
the employment context only.

The employment con-
tract was between the purchaser
and the individual who sold the
brokerage. The parties updated
the employment contract over
time, but the non-competition

covenant was unchanged. The
employment ultimate ]y ended
in December 2000. The em-
ployee then started Worklng as
a salesperson for another bro-
kerage in Richmond B.C., a
municipality contiguous to
Vancouver to its south. The
employer sued the employee
claiming that he had breached
the non-competition covenant
contained in the employment
contract. The non-competition
covenant stated that:

a) for 3 years after the
employment ended;

b) the employee could
not carry on or be involved
with an insurance brokerage;

c) __ within the Metropoli-
tan City of Vancouver.

The Court did not refer
to the time limitation or the
non-competition/non-
solicitation ' dichotomy. The
flglht related to the geographi-
cal area.

Prior Courts

The trial judge held
that the restrictive covenant
was not enforceable because
the geographical area was nei-
ther clear, nor certain. The
B.C. Court of Appeal applied
the doctrine of notional sever-
ance and concluded that, al-
though the geographical word-
ing was ambiguous, the Court
would define it to cover the
City of Vancouver and munici-
palities contiguous to it. Ac-
cordingly, the Court held that
the covenant was enforceable.
The Supreme Court of Canada
had to determine whether the
doctrine of severance could be
applied to resolve an ambigu-
ity in an employment contract
and therefore render reason-
able an otherwise unreasonable
restriction.
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Restraint of Trade

Restraints of trade are, in
law, contrary to public policy
and therefore unenforceable -
unless the restraints are reason-
able. It is the common law ver-
sion of a compromise between
public policy and freedom of
contract. Reasonableness  will
depend, in part, on whether the
restraint arises out of a sale of
goodwill or in the employment
context. In the former, the law
realises that sales might not take
place if wvendors can subse-
quently take away the very good-
will for which the purchasers are
aying. In the latter, there is a
argaining inequality and the
employee is usually at an eco-
nomic disadvantage when litigat-
ing the reasonableness of a re-
strictive covenant. Accordingly,
the test for reasonableness is far
stricter in the employment con-
text.

Since all courts held that
"Metropolitan City of Vancou-
ver" was ambiguous (e.g. the
trial judge held that was no legal
or judicial definition for it), all
courts agreed that, unless some-
thing more were done, the re-
strictive covenant would fail (i.e.
an ambiguous limitation is, by
definition, an unreasonable one).

Blue Pencil Severance

"Under the blue-pencil
test, severance is only possible
if the judge can strike out, by
drawing a line throu%h, the por-
tion of the contract they want to
remove, leaving the portions
that are not tainted by illegality,
without affecting the meaning of
the part remaining."

This means that "The
courts will only [apply blue pen-
cil severance to] sever the cove-
nant and expunge a part of it if
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the obligation that remains can
fairly be said to be a sensible
and reasonable obliﬁation in
itself and such that the parties
would unquestionably  have
a%reed to it without varying any
other terms of the contract or
otherwise changing the bargain.
... It is in that context that refer-
ence is made in the cases sever-
ing and expunging merely trivial
or technical parts of an invalid
covenant, which are not part of
the main purport of the clause, in
order to make it valid."

The Court held that there
was no evidence that the parties
would have unqguestionably
agreed to remove the word
"Metropolitan” without varying
other aspects of the agreement.
Indeed, the employer had wanted
to include more than just the City
of Vancouver. Accordingly, the
Court held that blue pencil sever-
ance was not appropriate.

Notional Severance

The B.C. Court of Ap-
peal had applied notional sever-
ance. "Notional severance in-
volves reading down an illegal
provision in a contract that
would be unenforceable in order
toblmake it legal and enforce-
able.”

As an example, the Su-
preme Court of Canada has on a
prior occasion read down a
criminal interest rate to a rate
just under the illegal rate, once
the Court determined that the
parties had not intended to con-
travene the criminal interest pro-
vision. To determine whether to
use notional severance, the Court
used the bright line test; it held
that there was an obvious bright
line between legal and illegal
(i.e. under or over a 60% interest
rate).

The Court held in Sha-
fron that there was no objective
Brlght line between a reasonable
and an unreasonable covenant.
Further, if the Court engaged in a
notional severance, it would in-
vite an employer to impose an

unreasonable restrictive cove-
nant with the only sanction
being that a court would en-
force it only to the extent of
what the parties might have
validly agreed to. Accordingly,
the Court stated that notional
severance could not be used to
save restrictive covenants in an
employment context.

Rectification

~ The employer also
invited the Court to rectify the
agreement. The Court noted
that rectification is involved
with contracts and documents,
not intentions. Accordingly,
rectification requires "(1) the
existence and content of the
inconsistent prior oral agree-
ment; (2) that the party seek-
ing to uphold the terms of the
written agreement knew or
ought to have known about the
lack of correspondence be-
tween the written document
and the oral agreement, in cir-
cumstances amounting to
fraud or the equivalent of
fraud; and (3) ‘the precise

form' in which the written instru-
ment can be made to express the
prior intention."

The Court decided that
there was no indication that the
parties agreed on something and
then mistakenly included some-
thing else in the contract; rather,
they used an ambiguous term
drafted by a Toronto lawyer who
did not know that "Metropolitan
City of Vancouver" was not a
legally defined term.

Upshot

__The Court found that the
restrictive covenant was unen-
forceable, such that the em-
ployee was able to compete anY—
where with the purchaser. Would
the same situation apply to a ref-
erence to the GTA? We do not
know. GTA has been used in
reports and has a well-known
meanlng. However, to our
knowledge, there is no "official"
definition. Out of an abundance
of caution, we would refer to the
exact municipalities.
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