CLOSING
DELAY

One of the more nerve-
wradking experiences in the pur-
chase of a new home is the wait
for a closing date that seems to
be an ever-elusive target. Contin-
ual delays cause mgor problems.
For example, a purchaser who is
selling a home to fund the pur-
chase has to attempt to postpore
the sale; if unsuccessful, the pur-
chaser has to arrange dternate
acommodations. All of this is
costly. The Ontario New Home
Warranty Plan Act and its regu-
lations have provisions which
alow, at some poaint in the delay
process a purchaser to receve
some @mpensation. The dfed
of the Act was the subjed of
Markey v. Tarion Warranty
Corp. [2009 OLATD No. 94
(Triburdl), [2006] O.J. No. 2929
(Div'l Ct), a 2006 dxision o
the Ontario Divisional Court.

The Act

Sedions 13(1) and 14(3)
of the Act state that the venda
of a new home gives to the new
owner (i.e. the purchaser) vari-
ous warranties as st out in the
Act and its Regulations and
gives the purchaser a cuse of
adion for the breach o those
warranties. Sedion 17 of the
Regulations creates a warranty
that, in the event of a specified
delay in closing, the vendor must
compensate the purchaser for liv-
ing expenses, not to exceed $100
per day and $5,000n total.

Section 17 is not

weighted in favour of a pur-
chaser. The venda may till
extend the closing beyond the
original closing date, withou
cost consequences, by giving
at least 65 days notice. There
is no limit to the length of the
extension. Further, a venda
may, with impunty, extend a
closing date, whether original
or extended, by 15 days upon
giving at least 35 days notice
The vendor may aso extend
the closing date, without com-
pensation to the purchaser, if
the delay is caused by a strike
or an ad of God.

Since the Act gives the
warranty to the purchaser and
the Act is remedial legidation
to protect purchasers of new
homes, vendas cannot con-
tract out of the Act. However,
there ae other ways to get
around the Act — if done ar-
rectly.

Tribunal

The purchaser has a
choice: sue in the ourts or
bring a daim to Tarion War-
ranty Corp. If Tarion agrees
that the vendar breaded the
warranty, Tarion can order the
venda to pay the anourt ow-
ing; if the vendar failsto do so,
Tarion will pay the aygrieved
purchaser itself and then look
to the vendor for reimburse-
ment. If Tarion refuses to pay
a daim, the purchaser may ap-
ped that decision to the On-
tario Licence Apped Tribunal.
An appeal before the Tribunal
is akin to atrial, with evidence
presented and oral argument
made. Given that the amourt
of the daim for delay cahnat
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exceed $5000, it is unlikely that
a purchaser would pursue a rem-
edy in the courts.

Facts

In the adual case (we
didn't forget about it), the vendar
had amended the original closing
date of November 30, 2002 on 6
occasions. By way of the last no-
tice, the closing date was set for
July 22, 2003. The purchaser
cdled the sdes agent and in-
formed her that the new closing
date was nat acceptable because
he would be on a business trip at
that time. Accordingly, the agent
prepared, and the parties signed,
an amendment to the agreement
of purchase and sale by which
the extended closing date of July
22, 2003was changed to August
5, 2003

After the dosing, indeal
long after the closing, but before
the epiry of the warranty pe-
riod, the purchaser made a ¢aim
for delay compensation. Tarion
and the venda refused to give
him the compensation and, ac-
cordingly, he gpeaed to the Tri-
burel.

Hearing Decision

The parties agredd that,
under the formulae set out in the
Act, the guantum of the pur-
chaser's claim was $4,920. How-
ever, the venda and Tarion took
the position that the purchaser
had waived his clam for delay
compensation when he signed
the agreament by which the clos-
ing date was amended from July
22to August 5. At that point, the
venda had not unilaterally im-




|SPEIGEL
'FOX

BAHRISTERS & SOLICITORS

posed the new closing date;
rather, the parties had agreed
uponit.

The purchaser redily
agredd that he knew, as of an ex-
tension that took place in April
2003, that he had a clam for
compensation urder the Act.
However, no ore, including the
vendar, had informed him that,
by signing the amendment to the
agreement, he was waiving his
right to compensation.

The Triburdl held, "To
find that the act of signing an
amendment for the extension of
an occupancy date would auto-
matically create a waiver of a
claim for delay would allow a
builder to ignore the require-
ments for the giving of notice un-
der the regulation, provided the
builder obtained a signed
amendment with respect to the
last extension, regardiess of
whether or not the issue of delay
had ever been raised with the
purchaser. This approach would
be contrary to the intent of the
Act, which is for the protection
of consumers.”

The Tribuna alowed
the purchaser's claim, bu, curi-
oudly, it ignored the pre-heaing
arrangement of the parties, by
which they had agreed on $4,920

as compensation; instead, the
Tribunal awarded only
$3,710.00
Appeal

Tarion appealed the de-
cison to the Divisonal Court.
The purchaser cross-appeded
regarding quantum. The Court
upheld the Tribunal's dedsion
and its rationale for deciding
against Tarion and the venda.
The court stated "Where, as here,
the right to compensation for de-

lay has been established by the
circumstances, it should be in-
cumbent on the builder to ob-
tain an acknowledgement in
writing from the purchaser
when signing an amendment
for the extension date that it is
understood the purchaser is
waiving his or her entitlement
to compensation under section
17 of regulation 892."

The Court adso d-
lowed the purchaser's apped
and alowed him the ayreed-
uponamourt of $4,92000. Fi-
nally, the Court alowed the
purchaser $8,234.3 pus GST
for costs. Although, a student—
at-law represented the pur-
chaser before the Triburdal, we
asume that lawyers repre-
sented al parties in the Divi-
sional Court. It was a lot of
work and money for a $4,920
clam.

Rationale

We bring this decisionto
your attention to alert you that:

1. There is a smple solu-
tion by which your purchaser cli-
ents can be compensated for a
delay in closing.

2. You, as purchasers law-
yer, shoud ensure that you ad-
vise your clients of their rights
the next time that a venda/
builder wants the dients to sign
away theserights. It seans that it
would be agood ideato advise
them of this provision when you
first med with them, before there
isadday. If nothing else, it will
alert your clients that a closing
date for a new home is nat writ-
ten in stone and that they shoud
make @rntingency plans at the
outset. Further, it will make you
look good. Remember, the job of
the real estate lawyer is to add
value.
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FIRST. EVERYTHING
ELSE FOLLOWS.

Building Relationships is
provided as information to our
clients and friends on new
developments and legal issues. of
significance. The information is
not intended to provide legal
services. Readers should seek
professional legal advice on any
issues that directly concern them.




