DEMAND
NOTE

You mag j)lace Hare v.
Hare [2006] O.J. No. 4955
(C.A)) In the Reuben Rosenblatt
category of "cases that scare
me.'

The Note

‘Mother loaned $150,000
to son in 1997; she took back a
demand interest-bearing note to
evidence the loan. Son stopped
making interest payments in Oc-
tober 1998. Mother demanded
Bayment on the loan in Novem-
er 2004, but received no pay-
ment. In January 2005, she com-
menced an action against son.
Son defended, relylngh upon the
Limitations Act and the Limita-
tions Act, 2002.

Common Law

You may have thought
that the cause of action under a
demand note did not arise until
demand was made. You would
have been wrong. A cause of
action "is simply a factual situa-
tion the existence of which enti-
tles one person to obtain from
the court a remedy against an-
other person.” Accordingly, un-
der common law, since a
"demand loan is fully mature
and repayable when it is made, a
cause of action to collect on a
demand note accrues as soon as
the note is delivered."

~ Accordingly, under the
old Limitations Act, a cause of
action died six years after a note
was delivered, unless the limita-
tions commencement date was
extended to a later date, such as
the date on which the debtor
made any payment, interest or
principal, on the note or the

debtor acknowledged in writ-
ing the existence of the debt.

In the Hare circum-
stances, under the old Act the
cause of action would have
died after October 2004. The
uestion was: which of the

cts applied, old or new?

Limitations Act, 2002

~ The new Act, pro-
claimed on January 1, 2004,
has a basic two-year limitation
period. Subject to transitional
rules, that period runs from the
date a claim is or ought rea-
sonablg/ to have been discov-
ered. Section 5 of the new Act
states that a claim is discov-
ered on the earlier of the date a
person first knew that (3 the
damage had been incurred and
(i) an action would be appro-
priate to seek a remedy.

~The majority of the
Court interpreted section 5 to
mean that, for a demand prom-
issory note, the claim is dis-
covered on the date that the
note is given. The majority
gave three reasons:

1. The language of the
new Act is different from the
language of the old Act, but it
is not "so irresistibly clear that
the court could presume that
the legislature intended to de-
part from established commer-
cial law and disturb existing
common law rights."

2. If a demand triggered
the start of the period and there
was no demand, then the limi-
tation period would never run
and liability would exist in-
definitely. This, the majority
stated, was not good.

3. The discoverability
principle under the old Act
was created by common law to
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ensure that a limitation period
would never run its course be-
fore a claimant even knew there
was a cause of action. There was
no such problem with a demand
note because a lender does not
need to discover anything to be-
come aware of the claim.

The minority disagreed.
He felt that:

1.  The language of the new
Act is sufficiently different; it
refers to knowledge that a pro-
ceeding would "be an appropri-
ate means to remedy" the dam-
age. The common law talked
instead about when a lender
would be "entitled to bring a
proceeding.” The lender under a
demand note might be entitled
to brlng a(f)roceedlng, but until
the lender demanded payment, it
would not be appropriate to do
so. Further, section 5 talks about
"having regard to the nature of
the damage."” The damage is la-
tent until the lender makes de-
mand and the nature of the loss
only becomes aﬂparent when the
lender realises that that the dam-
age is actual, not latent. Finally,
although a person is entitled to
commence an action without
demand (because the action is
the demand), a reasonable person
would not actually do so without
making demand. Why com-
mence an action unnecessarily?
That would hardly be an appro-
priate means to remedy the
damage.

2. What is so bad about a
limitation period that never starts
running? Under section 15(6) of
the new Act, which deals with
the 15-year limitation period, the
act or omission starting the pe-
riod is "in the case of default on
performing a demand obligation,
the day on which the default oc-
curs.” Accordingly, the new Act
recognises that a demand loan
could run until demand is made.
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Transition

The majority applied the
transitional rules to determine
that the lender had discovered
the cause of action before Janu-
ary 1, 2004 and that the limita-
tion period under the old Act
applied. Accordingly, the claim
died six years after October
1998. The minority stated that
the claim was not discovered
before January 1, 2004; there-
fore, the new Act applied, the
period started when demand was
made, and the action was com-
menced in time.

) For what it is worth, we
find the minority's reasons much
more compelling.

Postpone Demand

What if the promissory
note is stated to be payable 10
days, or even five years, after
demand? We would argue that
the points that the majority
makes about a lender being able
to commence an action immedi-
ately, such that the limitation
period runs immediately, are in-
applicable. If the lender com-
mences the action before de-
mand, the lender is not able to
say, "you owe me the money
now." Accordingly, the lender is
not able to commence the action
immediately and the cause of
action has not arisen.

*k*k

More Paper

In our last newsletter, we
discussed the case of Liorti v.
Menzies [2005] O.J. No. 5564.
In that case, you may recall,
mother's mortgage was secon-
dary collateral to son's primar
mortgage and the lawyers dealt
only with son. We reported that
the essence of the decision of the
trial judge was, "son and mother
were clients and since mother
was liable for the full loan, the
lawyers owed a duty to obtain
her instructions; they did not do

so and, accordingly, the pay-
ment of the proceeds was a
breach of trust.”

Unfortunately, by the
time that we reported on the
decision, it had, unbeknownst
to us, been reversed on a%peal
in December 2006. We had not
noted up the case because, nor-
mally, all of the cases upon
which we report are so recent
that they are the last word. So
here is a word of advice that
we did not follow: always up-
date your cases.

Reversal

The Court of Appeal
reversed the trial judge at
[2006] O.J. No. 4872 . The
trial judge had decided that
mother's mortgage was secon-
dary and not primary, but held
that this determination was
unimportant; the real question
was whether the lawyers held
the mortgage advance in trust
for both son and mother. The
Court of Appeal held that the

decision that the mortgage was
secondary security answered the
real question. The consideration
that mother received for her
mortgage was the advance of the
money on the primary mortgage
to son; therefore, the lawyers
held the monies in trust for son
and not for her.

Hindsight

We made some hind-
sight comments in our previous
analysis. The result in the case
may have changed, but our com-
ments about practising defen-
swe!}/ do not. Had the lawyers
acted for the mortgagee only, the
lawyers would have obtained a
direction for funds from mother
and son and the action would not
have arisen. Had the lawyers
acted for only mother and son,
the action would not have arisen.
Had the lawyers acted, as they
did, for both parties, but obtained
a direction, as they would have
done had they acted only for the
mortgagee, there would have
been no action.
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