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LAND FRAUD

The fraudulent transfer
of property is bemming some-
what of an epidemic. Notwith-
standing this, very few real estate
fraud cases have resulted in court
deasions. We think that the pau-
city of cases arises from the re-
luctance of financial institutions
to be the cause, even indirectly,
of innacent homeowners either
losing their home or being sad-
dled with a mortgage of which
they knew nathing. The few re-
ported decisions, however, were
rel ativelﬁ consistent: the original
transfer based on fraud was inva-
lid, but a subsequent transfer or
mortgage to an innccent party,
relying on the register, was valid.
Then, aong comes Household
Redty Corp. v. Liu and Chan
and CIBC Mortgages Inc. v. Liu
and Chan, both deaded at [2005

0.J.No. 5001(C.A.).
| ndefeasibility

The propositions that we
set out above result from the -
licaion d the principle of de-
erred indefeasibility. The in-
defeasibility of titleis deferred to
the second transfer of title, not
the first fraudulent transfer. Im-
mediate indefeasibility allows
for the transfer of titleto beinde-
feasible as :on asit isregistered
against title, regardless of fraud.
In ead case, of course, the trans-
fer must be for valuable consid-
eration, in good faith, and with-
out noticeof the fraud.

Compensation

Even with deferred in-
defeasibility, innacent home-
owners can lose their land to
fraud. However, they are not
completely out of luck. There is

aways the Land Titles Assur-
ance Fundto ride to the rescue.
It alows people defrauded of
their interest in landto apply to
the Fund for compensation.
This process however, is not
an easy one. The Fundis not a
ot of insurance; it isafund of
ast resort and the applicants
must demonstrate that they
have dore everything in their
power to assrt their rights
and, ultimately, collect against
the fraudster, title insurer, or
any other persons, including
lawyers, who might be negli-
gent or responsible.

Gamble

It seems that the wife
had a bad gambling habit. Ac-
tualy, the fact that she gam-
bled was not so bed; the fad
that she lost, was. Worse, she
succumbed to her addiction
while her husband was out of
the country for long periods.
She was in debt and sought le-
gal advicefrom the best sort of
person, someone she met in a
casino.

The wife arranged a
Bower of attorney in her hus-
and's name and forged his
signature. She registered the
power of attorney against title
to their jointly owned house.
She used the power of attorney
to oltain a $150000 mortgage
from the TD Bank. She pad
down her debts with the mort-
gage funds and bult them badk
uF with her unsuccessful gam-
bling. She went to CIBC, ob-
tained a mortgage for
$260,000with the fraudulent
power of attorney, and dis
charged the TD mortgage. She
needed more money and do-
tained a $96,M0 second mort-
gage from Household Realty.
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Five months later, the
wife defaulted, the first and sec-
ond mortgagees commenced pro-
cealings, and the husband came
home to a nast%/ sug)rlse. The
husband and wite defended the
adions, arguing that the mort-

ages were fraudulent and of no
effed. The mortgagees brought a
summary judgment motion.

We Say

We would have analysed
the matter using deferred in-
defeasibility. The mortgages to
CIBC and Househdd were each
a nullity under common law and
the Land Titles Act because esch
mortgage aose out of a fraudu-
lent Instrument. Rather than al-
low the wife to obtain awindfall,
we would have held the mort-
gage on the wife's interest to be
valid; she did na mortgage her
own interest fraudulently. To
cary our analysis further, as-
sume that CIBC assgned its
mortgage to ancther party. That
party would reacive a valid
charge because it relied on the
register to take title from the
non-frauduent, registered as-
signor.

Of course, the motions
judge and the Court of Apped
differed from us. As they put it,
they simply interpreted the Act.
Sedion 155 of The Land Titles
Act gtates, "Subject to the provi-
sions of this Act, ... any disposi-
tion of land or of a charge on
land that, if unregistered, would
be fraudulent and void is, despite
registration, fraudulent and void
in like manner." Section 78(4) of
the Act states, "When registered,
an instrument shall be deemed to
be embodied in the register and
to be effective according to its
nature and intent and to create,
transfer, charge or discharge, ...
the land or estate therein men-
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tioned in the register."

The Court of Apped
correctly noted that the registra-
tion of the power of attorney
gave no more rights than had It
not been registered. The power
of attorney was sSmply the
means by which the mortgagees
were induced to accept the
fraudulent mortgages.

However, the Court held
that section 155 o the Act
stated, "Subject to the provisions
of the Act"; section 78(4) stated
that once on the register, title
passes; and, therefore, section 78
(4) trumped the fraud provisions.
Accordingly, both mortgages
were valid and the husband lost
his interest in the house to the
mortgagees.

This particular interpre-
tation makes no sense to us. If
sedion 78(4? means that the
transferor's fraud is irrelevant
when an instrument is registered
for value and without the trans-
fereés natice of the fraud, then
why is there gndy necessity for
sedion 15% It adds nathing.

Further, the interpreta-
tion ignores sedions 45, 66, 63
(1), 86(1), and 931) of the Act,
al of which refer to title passng
from a registered owner or char-
gor. The person signing the
mortgages was nat the registered
owner or chargor. She was a
fraudster. This reasoning was
used to invalidate a mortgage in
CIBC Mortgages Inc. v. Sas-
katchewan (Registrar of Land
Titles) [2005 S.J. No. 675 (C.
A.), nawithstanding that Sas-
katchewan espouses the concept
of immediate iIndefeasibility.

The Court went to gred
pains to say that it was not dedd-
ing whether deferred or immedi-
ate indefeasibility applies to land
in Ontario. This, of course, is ab-
surd. For land in the Land Titles
system, the Court's interpretation
of the Act means that we now

use the principle of immediate
indefeasibility.

Negligence

The motions judge
held that there was no evi-
dence that the mortgagees
were negligent in advancing
the mortgage money and the
husband did not appeal this
finding. We aaume that the
mortgages were title insured
and that no lawyers were in-
volved in quarterbacing the
mortgages. Had there been
lawyers involved, then the
lawyers may well have been
liable to the husband.

Given all that has been
going on, when we receive a
power of attorney from some-
one we do nd know extremely
well, we will cal the donor,
cdl the witnesses, or cal the
lawyer involved. We will no
longer accept the power of at-
torney at face value. By not
using lawyers, the banks were

able to rely on a lower standard
of care. This, in itself, does not
sean to be euitable.

Upshot

The husband should till
be ale to apply to the Land Ti-
tles Assurance Fund for compen-
sation. However, unless he can
show that he has made dl efforts
to collect from his wife, he will
have difficulties in doing so.
Since there was no indicaion
that the family unit had ds
solved, we can %o eciate why
the husband shoul e difficul-
ties. The problem with this case
was that, on the facts, it is easy
to see why the family shoud lose
and the mortgagees ould win.
However, what if the husband
was the sole owner and the
fraudster was not his wife, bu
instead your ordi nar?/, run-of-
the-mill ~ white collar, non
related, crook? Unfortunately,
Is;ometimes hard cases make bad
aw.
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