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When debtors gdart to
feel the breath of their creditors
on their necks, they often do
fodlish things.For example, they
convey their aProperj[y to some-
one else, usually their spouse, to
frustrate the attempts of ther
creditors to collect their debts.
Usually, they are caight; some-
times, they are not. However, the
debtors amost invariably ad sur-
reptitioudly; they do nd adver-
tise what is being dore. Accord-
ingly, the case of Chan v. Stan-
wood a 20@2 British Columbia
Court of Appea dedsion that
just came to ou attention, rather
surprised us.

The Scheme

~ The aeditors had just
obtained a judgment against the
debtors, spouses of eadh other,
for $260,000. The debtors had
other additional debts, bu only
the creditors were pressing for
payment. The debtors assts -
the family home, three lots, two
vehicles, and interests in a lim-
ited partnership - were ealy
exigible. The debtors were fac-
ing bankruptcy and dd not like
what they saw.

The debtors consulted a
lawyer, but not just any lawyer.
This lawyer had written a paper,
which read more like an adver-
tising blurb, trumpeting that, %/
way of the use of a family hold-
ing company, he ould protect
assts from seizure. The paper,
from which the court quoted ex-
tensively, boasted out his
methods. It said, for example,
"What the creditor is entitled to
get though is the preferred
shares you got from the family
holding company. There is a way
to make it hard for the creditor
to collect on the shares but you
will have to ask me in person ...

this way we know if you have
actually read this."

The debtors jumped at
the dhance to proted their as-
sets and the lawyer set in mo-
tion a mnvoluted method to
make it very difficult for the
creditors to seize any of the
assets of the debtors. What was
the scheme, you ask?

The lawyer incorpo-
rated a crporation and the
debtors transferred al of their
major assets to it. The debtors
then took badk preferred shares
with a par value that was equal
to the tair market value of the
transferred assts. This gave
the impression that the prop-
erty was transferred for the
same value that the debtors re-
cdved. But it was only an illu-
son. The preferred shares
were retractable (i.e. the holder
could call for payment) only
after the shareholder had held
the shares for 5 years. Further,
the shares could not be trans-
ferred without the unanimous
consent of the directors, who
were, surprise, the debtors.

The scheme ensured
that the debtors continued to
use their assets for at least 5
yeas and stymied any creditor
who attempted to seize the
shares and take antrol of the
corporation.

Not Playing

The aeditors decided
that they were nat going to
play the debtors game. Instead
of trying to seize the shares,
they commenced a fraudulent
conveyance ation, claming
that the lawyer concocted the
scheme and the debtors trans-
ferred the property in order to
delay, hinder, and defraud the
creditors. The aeditors relied
on the B.C. Fraudulent Con-
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veyances Act, which is very
similar to the Ontario Fraudulent

Conveyances Act.
The trial judge and the
Court of Apped had no diffi-

culty in determining that the
debtors had made a fraudulent
conveyance, Even when consid-
eration is given for the transfer
of property, the court must still
determine whether the parties
involved in the transfer intended
to delay or defeat the aeditors.

For example, the Ontario
statute states that a transfer is un-
impeadiable if it is made "upon

ood consideration and in good
aith to a person not having, at
the time of the conveyance to the
person, notice or knowledge of
theintent" to hinder or delay.

The Court held that the
exchange of the assets for the
preferred shares, delayed, hin-
dered, or defrauded the aeditors
and did so by design. The design
or purpose nstituted the
frauaulent intent that the Act re-
quired. Accordingly, the Court
set aside the transfer.

L awyer

o The creditors had aso
lplned the lawyer in the action.

hey dleged that the lawyer
wrongfully advised and induced
the debtors to transfer the asts
and that the lawyer had a legal
obligation or fiduciary duty not
to advise or assist the debtors in
breaching the Act.

The Court agreed that
the lawyer had intentionally as-
sisted the debtors in breadhing
the Act. The ourt felt that the
lawyer could not have reasona-
bly believed that the preferred
shares had equa value to the
transferred assts. The entire
purpose of the transaction was to
delay the aeditors for at least 5
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yeas.

~Althowh lawyers have
duties to their clients, they can-
not hide behind their profes-
sional duties to commit or assist
someone to commit an illegal
ad.

_ This all sounded promis-
ing for the aeditors, but they
still 1ost against the lawyer. The
problem was that in the state-
ment of claim, the solicitors for
the aeditors alleged breach of
fiduciary duty and regligence
but they never alleged the red
causes of action that would give
the creditors redress. They could
have pleaded fraud or conspiracy
to commit an illegal ad. Since
thgy did na do so and since they
did not prove the causes of ac-
tionthat they did plead, they lost.

This loss againgt the
lawyer may or may not have
been important. If the assets had
sufficient value dter their re-
transfer and sale to pay the aedi-
tors and all of the other creditors
of the debtors, the loss was not
horrific. If there was insufficient
money to repay the debt in full,
then the creditors may have lost
a chance to have the lawyer pay
their shortfall.

Duties

Lawyers cannot take part
in illegal acts. If a aeditor can
prove that lawyers asdsted a
debtor in a fraudulent convey-
ance, the lawyers are responsible
for the loses of the aeditor.
Most lawyers understand this
and will not knowingly be in-
volved in a fraudulent convey-
ance Unfortunately, there ae
some exceptions and lawyers
sometimes find themselves in
trouble.
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TRUST

A trustee in bankruptcy

or an exeaution creditor wants
to increase the pie to be ap-

lied to the debt. Sometimes,

owever, some of the assets
are not what they seem to be.
This was demonstrated in Ka-
jtar (trustee of) v. Bannerman,

a 2005deasion of the Ontario
Superior Court of Justice

Whose Money

Unmarried male and
female purchase ahouse with a
$36,000 dwn payment from
the female. They agreein writ-
ing that they will hold the
howse & tenants in common
and that, if they separate, the
female gets the $36,000 and
the net proceeds of sde are
then divided equdly.

The ouple separates, the
house is 20ld, a solicitor holds
the net proceeds of sde of
$50,000, and then the mae
goes bankrupt. His trustee
claims entitlement to $25000.
The female clams $36000
plus one-half of the balance of

$14,000
Decision
The judge noted that
three certainties are necessary for
a valid trust: certainty of inten-
tion, certainty of subject matter,
and certainty of objed (or bene-
ficiary). He held that each o
those cetainties applied to the
reanent that the couple made.
They intended a trust; the trust
related to the house, and the
beneficiary of the $36,00 was
apparent. Accordingly, the trus-
tee lost because the trustee gets
no more than the bankrupt would

have received. The femae re-
ceved $43000

The red fight in many of
these situations is not whether,
based on the interpretation d the
trust document, atrust exists, bu
whether the trust document that
mysteriously materialises is le-

itimate. Was it really signed be-
ore the bankrupt;:?/ or seizure or
was it concocted afterwards?
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OUR CLIENTSCOME
FIRST. EVERYTHING
ELSE FOLLOWS.

Debt Beat is provided as
information to our clients and
friends on new developments and
legal issues. of significance. The
information is not intended to
provide legal services. Readers
should seek professional legal
advice on any issuesthat directly
concern them.




