NICHOLS

SPEIGEL

OBSTRUC-
TIONIST

The purpose of the
Bankruptcy Act is to alow un-
fortunate debtors to sart their
financial lives afresh. Con-

versely, it is not meant to be a

fiscd car wash. The @urt must
keep these two themes in mind
when determining whether to
grant a discharge dter bank-
ruptcy. These themes were read-
ily apparent in the 2005 Ontario
Superior Court of Justice dedsion
of Re Zolnierowicz.

Nasty Business

The bankrupt was not a

model unfortunate debtor. When
he made his assignment into
bankruptcy, he "forgot" to ds
close to his trustee in bankruptcy
the fact that he had transferred
title to his residence to his n
one month before the assgn-
ment. He "remembered” and told
his trustee before the dosing of
the sade of his residence Ulti-
mately, the trustee obtained an
order setting aside the convey-
ance as fraudulent.

Then the bankrupt re-
fused to vacde the premises,
forcing the trustee to obtain and
exeaute awrit of possession. Fi-
nally, when the bankrupt left the
resdence, he took some of the
fixtures with him.

All of these shenanigans
cost the estate $20,000 and,
when the bankrupt applied for
his discharge from bankruptcy,
the trustee demanded payment of
the $20,0® as a mndition d the

discharge.

Conversely

The bankrupt was 77
yeas of age and survived on
$1,000 @r month from his
CPP and OAS pensions. He
clearly had nofinancial means
to pay $20,0.

However, for some
period during his bankruptcy,
the bankrupt had been paying
$150 @r month to the trustee

Balancing

The Bankruptcy Reg-
istrar, who was the hearings
officer, held that the bankrupt
failed to cooperate with his
trustee, failed to disclose his
assts, and put the aeditors to
unrecessary expense with
frivolous and vexatious re-
sporses to motions to ded
with his residence. Accord-
ingly, the Registrar could na,
under section 172of the Act,
grant an absolute discharge.

To show his displeas-
ure with the bankrupt's con-
duct, the Registrar suspended
the discharge for one yea. Ac-
cordingly, the bankrupt re-
mained an urndischarged bank-
rupt for that additional yea.
Further, but running concur-
rently, the Registrar made the
discharge onditiona on the
bankrupt paying his creditors,
viathe trusteg $150per month
for five yeas. The Registrar
reasoned that if the bankrupt
had been able to pay $150 per
month duing the period of his
bankruptcy, then he should be
able to make the payments af -
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ter the conditional discharge. Ac-
cordingly, if the bankrupt made
al of the payments, the estate
would receve $9,000 of the
$20,000that the trustee had re-
quested. In this manner, the Reg-
istrar attempted to balance the
two undxlying themes of the
Act.

Upshot

Given the impeauniosity
and age of the bankrupt, this or-
der may well preclude him from
ever being discharged from his
bankruptcy. However, in light of
his actions that showed a com-
plete disregard for the bank-
ruptcy processand his creditors,
we suggest that this is not so
bad; indedd, it may even be seen
to be good
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FIRE GONE

In our April 2004 rews-
letter, we wrote about the On-
tario Court of Apped decisionin
Royal Bank of Canada v. State
Farm Fire and Casudty Com-
pany. The Supreme Curt of Can-
ada, which does not often grant
leave to appea a commercial de-
cision, much less reverse the On-
tario Court of Apped, dealt with
the appeal in a 2005 decision.

Quick Summary

Mortgagors insured a
property with a homeowners
pdicy through State Farm. The
interest of the first mortgagee
was noted on the pdicy. The
mortgagors then defaulted on
their mortgage to the Bank and
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the Bank initiated foreclosure
proceedings, including taking
possesson d the property.

During the enforcement
proceedings, a fire destroyed the
property. State Farm refused to
pay the Bank the insurance pro-
cedls because the Bank had na
natified it that the property was
vacant, contrary, it alleged, to the
insurance policy.

The insurance ontrac
had three important clauses:

1. The vacancy exclusion.
This clause ecluded State
Farm's liability to pay if the
property was vacat for more
than 30 days.

2. Statutory Condtion No
4 ("Stat 4"), which under the In-
surance Act is deemed part of
every fire insurance ontrad. It
states, "any change material to
the risk and within the control
and knomedge of the insured
voids the mntract ... unless the
change is properly natified in
writing to the insurer." Once no-
tified, the insurer may then can-
cd the padlicy or increase the pre-
mium.

3. The mortgage dause,
which insulates the mortgagee
from improper adions of the
mortgagor. It states that the
mortgagee is covered regardiess
of any ad or neglect of the in-
sured that would otherwise void
coverage, including any vacacy
of the premises. However, it also
stated that "The mortgagee shall
natify forthwith the insurer (if
known) ... d any vacancy ... ex-
tending keyond 30 consecutive
days ... that shall come to his
knowledge." Unlike Stat 4, there
is nothing in the mortgage dause
giving the insurer a right to can-
cd the policy for failure to give
that notice.

The Court of Apped
held that "the mortgage dause
is concerned with the anduct
of the mortgagor and the mort-
gaeés obligations if and
when that conduct comes to
the attention of the mortgagee.
Satutory Condition No. 4 is
concerned with the cnduct of
insured, including insured who
are mortgagees. It addresses
the mnsequences of the mort-
gageés actions which materi-
ally affect the insured risk."
Accordingly, the Court of Ap-
ped determined that the two
clauses were consistent with
ead cather. It then went on to
determine that the mortgagee
ought to have given ndice af-
ter it took possssion of the
premises and held that failure
to doso resulted in a denid of
coverage.

| nconsistent
The Supreme Court of

Canada disagreed that Stat 4 and
the mortgage dause were consis-
tent. As far as it was concerned,
Stat 4 alowed the insurer to
deny coverage if there was a va-
cancy greder than 30 diys, bu
the mortgage dause applied re-
gardless of the vacancy and lack
of notice Accordingly, Stat 4 did

naot apply.

As to the proviso that a
mortgagee had to notify the in-
surer (if known) of a 30-day va-
cancy, the oourt held that the
mortgage dause did not go far
enouwh. If the insurer expeded
to be @leto void the contrad for
breach of the natice provisionin
the mortgage dause, it shoud
have said so.

The court allowed the
appeal; State Farm had to pay the
Bank for the fire loss, and mort-
gagees can breathe easier.
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